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OFFICE OF THE ATTORNEY GENERAL OF TEXAS £
AUSTIN . it;l?

. Marn
.m-::"-"“ ! LA 2

Fonoratle T. ¥, Trimble, First Assistent
‘Stete Superiptendent of rudlic Imstruction
Auetin, Texas

Dear Sir: Opinion Eg
qonmissicnera
Court, under—+the 2bgted facts,
jonantiocipate s yacangy in the
£i¢e of Connty Suped:intene
snd the effect thereof,

s letter to you from ¥r, X. C.
dent of Hunnels County, encloeed
in part as follows:

1§,y County Buperinten~
sur request, whioh reads

ge of this county,
: %0 resign Rovember
Can the comulssioners*
asone to £ill the unexe
g th 8 of Rovembar or Iecember
or wil)l they : ankil after the efrective

to teke officy’ Jen th I plog

sd Civil Ststutes of Texss, provides:
P61l have power to flll vacenoles in

the « county superintenment of pudlie
inst xS Gugh vacenoies shall be filled by a

nsjord g of the membere of said couré, present
snd vot el ths person chosen shell hﬁiﬁ office

Yot s generel election.”

The commissioners court may only meke an eppointment
to the office of county supsrintendent when there 1s 4 wvacency
in 2ei¢ offlce, This, however, doeme anot preclude the court
from anticipating the existence ¢f a vaceacy in the office and
from making an apfointmnnt to £1i1l sema prior tc the day the
office will uetually becone vecant, but e¢ffective only if end
when the vascency irn the office actuclly oocars.

NO COMMUNICATION 15 TO BE GONSTRUED AS A DEPARTMENTAL GPINION UNLESS APPROVES BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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In State v, Catlin, 84 Tex. 48, 83, 1¢ &, W. &,
tbhe Suprems Court of Texas declared:

"It ir true th:t no vacancy axicted whon res-
pondent was a.pointed, 1f by vacanoy is meant that
there was no person who could then lewfully &ischarge

the cdutieg of the office, for relator oouléd law-
fally discherge the duties of the offioce until his
succeseor qualified; but it is true, if it be held
that his term of office should continue for two years
from the date of his qualification, that the time

was near at hand, when the appointment of respondent
wae made, wheén his term of office es fixed by law
would expire, end it was the duty of the oity coun-
cil to appoint his successor, There was no velid
objeotion to making the appointment of his succeasor
b;faradtho expiration of the term for which he was
elected ., o « "

: " In City 6fanbuaton ¥v. Xahoney, 80 8.%, 1142, 1143,
_it was-said:

“¥e are aeware of the dootrine announced in

Eeate v, Catlin, 84 Texas 48, 19 &, W, 3082, But
in the case aited, the court goes no further then

- to declare ths unil-cattlod rule that an eppointe
ment may be made fin anticipation of a vacancy. Such
e course is s necessity, and is universslly followed
both in elsctions end appointments; snd the lew not
only permits but authorizes it, to the end that vecan~

cies may be provided agsinet, and holding over avoid-
e, « + "

The resignatlion of a County Superintendent on Novem-
ber 6th to become effective December 3Jlst, ia, of course, merely
an annsuncement by the office holder of his intention to reeign
the office on December 31lst. VUntil such date no vacancy will
exist in the office of County Superintendent end the commiesion-
ers court 1s powerlees to appoint ényone to assume tho duties
of the office prior teo the effegtive date of the resignation -«
in other words, prior to the actual existenoce of e vascancy in
the office, Tﬁie does not, however, prevent the commissioners
court from snticipeting the vacancy and from making provision
therefor in edvence, The eppointment becomes effective only
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when the office actually becomes vadant, which, under the fects
of your request, would not be prior to Deceamber 3lst.

Yours very truly

ATTORREY GSXERAL OF T XA

Z0S81dh

APPROVEDNOV 4, 1940
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